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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Town Bank v.  Ci t y 

Real  Est at e Devel opment ,  LLC,  2009 WI  App 160,  322 Wi s.  2d 206,  

777 N. W. 2d 98,  whi ch r ever sed t he or der s of  t he Waukesha Count y 

Ci r cui t  Cour t ,  Judge Paul  F.  Rei l l y  pr esi di ng,  denyi ng Town 

Bank' s t wo mot i ons f or  summar y j udgment .    

¶2 Town Bank and Ci t y Real  Est at e Devel opment ,  LLC ( Ci t y 

Real  Est at e)  ent er ed i nt o a Ter m Cr edi t  Agr eement  ( t he TCA) ,  

t hr ough whi ch Town Bank l oaned $2, 500, 000 t o Ci t y Real  Est at e 

f or  t he pur pose of  acqui r i ng an of f i ce bui l di ng i n downt own 

Mi l waukee.   Town Bank seeks a decl ar at or y j udgment  t hat  i t  f ul l y  



No.  2008AP1845   

 

2 
 

compl i ed wi t h t he TCA and i s not  obl i gat ed t o pr ovi de addi t i onal  

f i nanci ng t o Ci t y Real  Est at e under  t he t er ms of  a pr evi ousl y-

i ssued commi t ment  l et t er  ( t he commi t ment  l et t er ) .    

¶3 Town Bank t wi ce moved f or  summar y j udgment ,  whi ch t he 

ci r cui t  cour t  deni ed.   Because t hose mot i ons wer e deni ed,  t he 

case pr oceeded t o a j ur y t r i al .   The j ur y r et ur ned a ver di ct  i n 

f avor  of  Ci t y Real  Est at e.   Town Bank appeal ed,  and t he cour t  of  

appeal s r ever sed.  

¶4 On appeal  t o t hi s cour t ,  Ci t y Real  Est at e ar gues t hat  

t he TCA i s ambi guous,  and as such,  t he c i r cui t  cour t  pr oper l y 

deni ed summar y j udgment  and di r ect ed t he case t o t r i al .   

Accor di ng t o Ci t y Real  Est at e,  i t  i s  not  c l ear  whet her  t he 

par t i es i nt ended t he TCA t o be t he f i nal  expr essi on of  onl y t he 

f i r st  of  t wo f i nanci ng phases,  or  whet her  t he par t i es i nt ended 

t he TCA t o be t he f i nal  expr essi on of  t he par t i es '  f i nanci ng 

agr eement  al t oget her .   As evi dence of  t he f or mer ,  Ci t y Real  

Est at e poi nt s t o t he commi t ment  l et t er  and var i ous cr edi t  

memor anda pr epar ed by Town Bank,  al l  of  whi ch r ef er ence a t wo-

phase f i nanci ng ar r angement .    

¶5 We concl ude t hat  t he TCA i s an unambi guous,  f ul l y  

i nt egr at ed agr eement  wi t h whi ch Town Bank f ul l y compl i ed.   

Accor di ngl y,  Town Bank shoul d have been gr ant ed summar y 

j udgment ,  and t he case shoul d not  have pr oceeded t o a j ur y 

t r i al .   We agr ee wi t h Town Bank t hat  t he TCA cont ai ns an 

unambi guous mer ger  c l ause whi ch pr ecl uded Ci t y Real  Est at e f r om 

i nt r oduci ng any evi dence of  pr i or  under st andi ngs or  agr eement s 

t hat  may have exi st ed bet ween t he par t i es,  i ncl udi ng t he 



No.  2008AP1845   

 

3 
 

commi t ment  l et t er .   Even assumi ng,  wi t hout  deci di ng,  t hat  t he 

commi t ment  l et t er  const i t ut es a separ at e and enf or ceabl e 

cont r act  f or  f i nanci ng,  we concl ude t hat  Town Bank was wi t hi n 

i t s r i ght s t o t er mi nat e t he agr eement .   I t  i s  undi sput ed t hat  

Ci t y Real  Est at e di d not  f ul f i l l  at  l east  t wo of  t he condi t i ons 

set  f or t h i n t he commi t ment  l et t er .   We t her ef or e af f i r m t he 

deci s i on of  t he cour t  of  appeal s.  

I .  FACTUAL BACKGROUND 

¶6 I n Mar ch 2004 t he managi ng member  of  Ci t y Real  Est at e,  

Davi d Leszczynski  ( Leszczynski ) ,  appr oached Town Bank t o secur e 

f i nanci ng f or  Ci t y Real  Est at e' s pr oposed acqui s i t i on and 

r enovat i on of  a 22- st or y of f i ce bui l di ng i n downt own Mi l waukee 

known as t he Wi sconsi n Tower .   Ci t y Real  Est at e' s devel opment  

pl an consi st ed of  acqui r i ng t he bui l di ng,  demol i shi ng and 

r ef ur bi shi ng i t s i nt er i or ,  and conver t i ng t he space i nt o 65 

r esi dent i al  condomi ni um uni t s.  

¶7 On Apr i l  1,  2004,  Town Bank' s Vi ce Pr esi dent  of  

Busi ness Banki ng,  Chr i st opher  Zi r bes ( Zi r bes) ,  pr epar ed a l oan 

wr i t e- up and r ecommended appr oval  of  a $9, 000, 000 l oan t o Ci t y 

Real  Est at e f or  t he pur pose of  " pur chas[ i ng]  and const r uct [ i ng]  

r et ai l  space and condomi ni ums i n t he Wi sconsi n Tower  i n downt own 

Mi l waukee. "   The wr i t e- up i ndi cat ed an i ni t i al  dr aw of  

$2, 500, 000 t o be put  t owar ds t he bui l di ng' s pur chase pr i ce.   I n 

addi t i on,  t he wr i t e- up cont empl at ed t hat  t he " [ p] r i mar y sour ce 

of  r epayment  wi l l  come f r om [ t he]  sal e of  condomi ni um uni t s. "  

¶8 On May 27,  2004,  Town Bank sent  Leszczynski  a l et t er  

( t he commi t ment  l et t er ) ,  whi ch st at ed t hat  Town Bank " i s pl eased 



No.  2008AP1845   

 

4 
 

t o pr ovi de [ Ci t y Real  Est at e]  wi t h a f i nanci ng commi t ment  f or  a 

$9, 000, 000 Const r uct i on Li ne. " 1  Rel evant  f or  our  pur poses,  t he 

commi t ment  l et t er  out l i ned sever al  t er ms and condi t i ons,  

i ncl udi ng a cr edi t  f aci l i t y  t hat  di v i ded t he $9, 000, 000 

const r uct i on l i ne i nt o t wo phases:  " A)  $2, 500, 000 i ni t i al  

f undi ng f or  acqui s i t i on of  bui l di ng and compl et i on of  

demol i t i on,  engi neer i ng,  asbest os r emoval  and mar ket i ng, "  and 

" B)  $6, 500, 000 addi t i onal  f undi ng f or  t he const r uct i on of  

condomi ni um uni t s as pr e- sal es di ct at e. "   The l at t er  pr ovi s i on 

f ur t her  not ed t hat  " [ b] ank f i nanci ng wi l l  be based on 75% of  t he 

pr e- sol d uni t s. "   As col l at er al  f or  Town Bank' s commi t ment  t o 

Ci t y Real  Est at e,  Town Bank was t o r ecei ve,  i nt er  al i a,  a " 1st  

R/ E mor t gage on [ t he]  Subj ect  Pr oper t y. "  

¶9 I n addi t i on,  t he commi t ment  l et t er  pr ovi ded t hat  t he 

" [ c] l osi ng of  [ t he]  l oan i s cont i ngent  upon but  not  l i mi t ed t o"  

f our  condi t i ons:  

A.  Subj ect  t o sat i sf act or y r evi ew of  appr ai sal ,  t i t l e 
commi t ment ,  Envi r onment al  r epor t ,  const r uct i on 
pl ans,  and f i nal  r evi ew of  l oan document s by t he 
Bank' s l egal  counsel .  

B.  Bor r ower  agr ees t o cont r i but e $900, 000 i n up f r ont  
equi t y capi t al  pr i or  t o c l osi ng.  

C.  Bor r ower  agr ees t o pay cl osi ng cost s,  i ncl udi ng 
t i t l e,  f i l i ng and document at i on.  

D.  Bor r ower  and guar ant or s agr ee t o pr ovi de annual  
per sonal  f i nanci al  st at ement s and t ax r et ur ns.  

                                                 
1 The May 27,  2004,  commi t ment  l et t er  expr essl y super seded 

an ear l i er  l et t er  dat ed Apr i l  13,  2004.  
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¶10 Fi nal l y,  t he commi t ment  l et t er  cont ai ned t he f ol l owi ng 

cl ause:  " I n or der  t o be ef f ect i ve i n any r egar d,  t hi s l et t er  

must  be pr oper l y  execut ed and r et ur ned t o t he Bank by June 11,  

2004.   Thi s commi t ment  may be t er mi nat ed at  t he sol e opt i on of  

Town Bank i f  t he cr edi t  agr eement  i s not  execut ed by June 25,  

2004. "  

¶11 Whi l e Ci t y Real  Est at e t i mel y execut ed and r et ur ned 

t he commi t ment  l et t er ,  i t  i s  undi sput ed t hat  a cr edi t  agr eement  

bet ween Town Bank and Ci t y Real  Est at e was not  execut ed by June 

25,  2004.   However ,  on Jul y 15,  2004,  t he par t i es ent er ed i nt o 

t he TCA,  and Town Bank l oaned $2, 500, 000 t o Ci t y Real  Est at e.   

The TCA i ncor por at ed by r ef er ence a Busi ness Not e ( t he Busi ness 

Not e) ,  al so dat ed Jul y 15,  2004,  i n whi ch Ci t y Real  Est at e 

pr omi sed t o pay t o Town Bank t he sum of  $2, 500, 000 pl us i nt er est  

by August  15,  2004.    

¶12 Accor di ng t o Zi r bes and Jay Mack ( Mack) ,  Town Bank' s 

Pr esi dent  and Chi ef  Execut i ve Of f i cer ,  t he TCA was i nt ended t o 

f und Ci t y Real  Est at e' s pur chase of  t he Wi sconsi n Tower .   

Ear l i er  t hat  mont h,  Leszczynski  had r epr esent ed t o Town Bank 

t hat  Ci t y Real  Est at e' s opt i on t o buy t he bui l di ng was about  t o 

expi r e and t hat  Rut h' s Chr i s St eak House,  a maj or  commer ci al  

t enant  wi t h whom Ci t y Real  Est at e had been negot i at i ng,  r ef used 

t o s i gn a l et t er  of  i nt ent  unt i l  Ci t y Real  Est at e owned t he 

bui l di ng. 2 

                                                 
2 On Jul y 14,  2004,  Zi r bes pr epar ed an i nt er nal  memor andum 

f or  Town Bank' s cr edi t  f i l e.   The memor andum st at ed,  i n r el evant  
par t :   
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¶13 The TCA i s a st andar d f or m l endi ng document  sol d t o 

l ender s by t he Wi sconsi n Banker s Associ at i on.   The f i r st  sect i on 

of  t he TCA i s  ent i t l ed " Ter m Loan"  and pr ovi des t hat  t he par t i es 

must  " [ c] heck"  t he box of  one of  t wo opt i ons:  " ( a)  Si ngl e Not e;  

Mul t i pl e Advances, "  or  " ( b)  Mul t i pl e Not es;  Mul t i pl e Advances. "   

I n t hi s case,  t he second box was checked.   By checki ng t he 

second box,  t he par t i es gave ef f ect  t o t he f ol l owi ng pr ovi s i on:   

I f  checked her e,  and i n consi der at i on of  ext ensi ons of  
cr edi t  f r om Lender  t o Cust omer  f r om t i me t o t i me,  
Lender  and Cust omer  agr ee t hat  sect i ons 4 t hr ough 19 
of  t hi s Agr eement  shal l  appl y  t o each such ext ensi on 
of  cr edi t  unl ess evi denced by a document  whi ch st at es 
i t  i s  not  subj ect  t o t hi s Agr eement .   The t er m " Loan"  
i ncl udes al l  such ext ensi ons of  cr edi t .   The t er m 
" Not e"  i ncl udes each pr omi ssor y not e evi denci ng 
Cust omer ' s obl i gat i on t o r epay an ext ensi on of  Cr edi t .   
Thi s Agr eement  does not  const i t ut e a commi t ment  by 
Lender  t o make such ext ensi ons of  cr edi t  t o Cust omer .  

¶14 Rel evant  t o t hi s case,  sect i on 14 of  t he TCA bear s t he 

headi ng " Ent i r e Agr eement "  and pr ovi des:   

Thi s Agr eement ,  i ncl udi ng t he Exhi bi t s at t ached or  
r ef er r i ng t o i t ,  t he Not e and t he Secur i t y Document s,  
ar e i nt ended by Cust omer  and Lender  as a f i nal  
expr essi on of  t hei r  agr eement  and as a compl et e and 
excl usi ve st at ement  of  i t s  t er ms,  t her e bei ng no 
condi t i ons t o t he f ul l  ef f ect i veness of  t hei r  
agr eement  except  as set  f or t h i n t hi s Agr eement ,  t he 
Not e and t he Secur i t y Document s.    

                                                                                                                                                             
Because of  t i mi ng i ssues wi t h Rut h' s Chr i s and 

t he f act  t hat  t hey wi l l  not  s i gn a l et t er  of  i nt ent  t o 
t ake t he space unt i l  [ Leszczynski ]  owns t he 
bui l di ng[ , ]  Town Bank wi l l  be c l osi ng t he l oan t o t he 
[ Ci t y Real  Est at e]  LLC i n t wo phases.   The f i r st  phase 
i s c l osi ng on Jul y 15t h f or  $2, 500, 000 f or  t he 
pur chase of  t he bui l di ng.   The l oan wi l l  be a 60 day 
not e f undi ng i nt o t he $9, 000, 000 const r uct i on l oan 
t hat  was appr oved i n Apr i l  of  t hi s year .  
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Thr ee exhi bi t s wer e at t ached t o t he TCA.   Exhi bi t  A i s 

subst ant i vel y bl ank and st at es t hat  i t  i s  " Not  Appl i cabl e. "   

Exhi bi t  B pr ovi des a l i s t  of  " Secur i t y Document s, "  i ncl udi ng a 

Chat t el  Secur i t y Agr eement ,  a Mor t gage on t he bui l di ng,  and an 

Assi gnment  of  Leases and Rent s on t he bui l di ng.   Exhi bi t  C l i s t s  

sever al  " Addi t i onal  Covenant s, "  none of  whi ch ar e mat er i al  t o 

t hi s case.  

¶15 I t  i s  undi sput ed t hat  t he TCA does not  expr essl y 

ment i on t he commi t ment  l et t er .  

¶16 On Jul y 16,  2004,  Ci t y Real  Est at e c l osed on t he 

pur chase of  t he Wi sconsi n Tower  f or  $2, 500, 000.   Ther eaf t er ,  

Town Bank cont i nued t o moni t or  Ci t y Real  Est at e' s pr ogr ess on 

t he bui l di ng.   On August  26,  2004,  Zi r bes pr epar ed an i nt er nal  

memor andum f or  Town Bank' s cr edi t  f i l e,  i n whi ch he r ecogni zed 

t hat  " [ t ] he mar ket i ng of  t he bui l di ng has st ar t ed of f  s l ower  

t han or i gi nal l y ant i c i pat ed. "   Zi r bes f ur t her  not ed:   

Last  mont h we deci ded t o c l ose t hi s l oan i n t wo 
phases al l owi ng [ Ci t y Real  Est at e]  t o pur chase t he 
bui l di ng and begi n negot i at i ons wi t h Rut h' s Chr i s,  
wi t h t he under st andi ng t hat  phase I I  ( t he const r uct i on 
l oan)  woul d begi n when t hey st a[ r ] t ed t o get  some pr e-
sol d condo uni t s.   Because of  t he f act  t hat  t hey ar e 
behi nd schedul e wi t h t hei r  mar ket i ng,  we ar e l ooki ng 
t o ext end t he i nt er est  onl y per i od on t he bui l di ng f or  
an addi t i onal  3 mont h per i od t o al l ow f or  some pr e-
sol ds.  

I n a l oan wr i t e- up dat ed Oct ober  14,  2004,  Zi r bes r ecommended a 

t hr ee- mont h ext ensi on on t he i nt er est  per i od of  t he $2, 500, 000 

l oan " bef or e st ar t i ng t he const r uct i on phase of  t he l oan. "  
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¶17 On Oct ober  19,  2004,  a meet i ng was hel d bet ween 

Leszczynski ,  Zi r bes,  Mack,  and l oan of f i cer  Ter r y O' Connor  t o 

di scuss t he pr ogr ess of  t he Wi sconsi n Tower .   At  t hat  t i me,  

accor di ng t o Zi r bes,  Town Bank l ear ned t hat  Rut h' s Chr i s St eak 

House was no l onger  a pr ospect i ve t enant  and t hat  Ci t y Real  

Est at e had no condomi ni um pr e- sal es.   Fur t her mor e,  Ci t y Real  

Est at e had not  i nf used i t s $900, 000 i n equi t y i nt o t he pr oj ect ,  

as r equi r ed by t he commi t ment  l et t er .   Accor di ng t o Zi r bes,  Town 

Bank t hen i nf or med Leszczynski  t hat  any const r uct i on f i nanci ng 

woul d have t o be r eappr oved.  

¶18 On November  19,  2004,  Zi r bes memor i al i zed t he meet i ng 

i n a l et t er  t o Leszczynski :   

As we di scussed at  our  meet i ng on Tuesday,  
Oct ober  19,  2004,  Town Bank' s  Apr i l  13 commi t ment  t o 
pr ovi de const r uct i on f i nanci ng t o Ci t y Real  Est at e 
Devel opment  LLC i s no l onger  ef f ect i ve and i n or der  
f or  t he Bank t o f i nance t he const r uct i on of  your  
condomi ni um pr oj ect ,  t he l oan must  be r e- appr oved by 
t he Bank' s l oan commi t t ee.    

As Zi r bes not ed,  by t hat  t i me,  t he l oan commi t t ee had changed as 

a r esul t  of  Wi nTr ust  Fi nanci al ' s  Oct ober  2004 pur chase of  Town 

Bank.  

¶19 On December  28,  2004,  Zi r bes sent  anot her  l et t er  t o 

Leszczynski ,  r ei t er at i ng t hat  " t he l oan commi t ment  dat ed Apr i l  

13 i s no l onger  ef f ect i ve"  and t hat  a const r uct i on l oan woul d 

r equi r e t he l oan commi t t ee' s appr oval .   Zi r bes expl ai ned,  

however ,  t hat  t he l oan commi t t ee had r eser vat i ons about  Ci t y  

Real  Est at e' s pr oj ect :   
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Si nce t he Bank or i gi nal l y appr oved t he l oan t o 
Ci t y Real  Est at e Devel opment  LLC,  you r equest ed t he 
Bank t o change t he l oan st r uct ur e i n or der  t o 
accommodat e your  need t o c l ose on t he pur chase of  t he 
pr oper t y.   The Bank agr eed t o make t he acqui s i t i on 
l oan wi t h t he under st andi ng t hat  a l ease f r om Rut h' s 
Chr i s woul d be si gned and condomi ni um uni t s woul d be 
sol d pr i or  t o ent er i ng i nt o a const r uct i on l oan.   
I nst ead,  your  pr ospect s f or  obt ai ni ng Rut h' s Chr i s as 
a t enant  have f aded and you have not  obt ai ned enough 
uni t  pr esal es t o f und const r uct i on wi t hout  addi t i onal  
equi t y.  

Whi l e Town Bank agr eed t o ext end Ci t y Real  Est at e' s $2, 500, 000 

l oan t o Febr uar y 15,  2005,  Zi r bes advi sed Leszczynski  t hat  a 

const r uct i on l oan woul d not  be appr oved based upon t he cur r ent  

c i r cumst ances and t hat  Leszczynski  " shoul d seek const r uct i on 

l endi ng f r om ot her  l ender s. "  

¶20 I n Sept ember  2005,  Ci t y Real  Est at e secur ed 

al t er nat i ve const r uct i on f i nanci ng t hr ough M&I  Bank and Hor i con 

St at e Bank,  and upon cl osi ng t hose l oan t r ansact i ons,  r epai d 

Town Bank i n f ul l  f or  t he $2, 500, 000 l oan.  

I I .  PROCEDURAL POSTURE 

¶21 On Januar y 6,  2006,  Town Bank f i l ed a compl ai nt  

agai nst  Ci t y Real  Est at e,  seeki ng a decl ar at or y j udgment  t hat  

Ci t y Real  Est at e f ai l ed t o sat i sf y i t s obl i gat i ons under  t he 

commi t ment  l et t er  and t hat  Town Bank was not  obl i gat ed t o 

pr ovi de addi t i onal  f i nanci ng.  

¶22 I n i t s answer ,  Ci t y Real  Est at e af f i r mat i vel y al l eged 

t hat  i t  sat i sf i ed al l  cont i ngenci es set  f or t h i n t he commi t ment  

l et t er  and r equest ed t hat  t he cour t  di smi ss Town Bank' s 

compl ai nt .   I n addi t i on,  Ci t y Real  Est at e count er cl ai med f or  

damages ar i s i ng out  of  Town Bank' s al l eged br each of  t he 
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commi t ment  l et t er  f or  f ai l i ng t o advance t o Ci t y Real  Est at e t he 

$6, 500, 000 of  addi t i onal  f i nanci ng.  

¶23 On Oct ober  16,  2006,  Town Bank f i l ed i t s f i r st  of  t wo 

mot i ons f or  summar y j udgment .   Town Bank ar gued t hat  i t s 

obl i gat i ons t o Ci t y Real  Est at e wer e gover ned ent i r el y by t he 

TCA and t hat  Town Bank f ul f i l l ed t hose obl i gat i ons when i t  

f unded $2, 500, 000 t o Ci t y Real  Est at e on Jul y 15,  2004.   Town 

Bank cont ended t hat  t he TCA cont ai ned an unambi guous mer ger  

c l ause whi ch pr event ed Ci t y Real  Est at e f r om i nt r oduci ng any 

evi dence of  pr i or  under st andi ngs or  agr eement s t hat  may have 

exi st ed bet ween t he par t i es,  i ncl udi ng t he commi t ment  l et t er .  

¶24 The ci r cui t  cour t  deni ed Town Bank' s f i r st  mot i on f or  

summar y j udgment  i n an or der  dat ed Januar y 24,  2007.   The 

ci r cui t  cour t  det er mi ned t hat  t he case was not  r i pe f or  summar y 

j udgment ,  namel y on t he gr ounds t hat  t he TCA was ambi guous.  

¶25 On Oct ober  19,  2007,  Town Bank f i l ed i t s second mot i on 

f or  summar y j udgment ,  agai n ar gui ng t hat  t he TCA was an 

unambi guous st and- al one agr eement  wi t h whi ch Town Bank f ul l y 

compl i ed.   I n t he al t er nat i ve,  assumi ng t hat  t he commi t ment  

l et t er  was enf or ceabl e,  Town Bank ar gued t hat  Ci t y Real  Est at e 

f ai l ed t o sat i sf y sever al  of  i t s  under l y i ng condi t i ons,  

i ncl udi ng t he r equi r ement  t hat  a cr edi t  agr eement  be execut ed by 

June 25,  2004,  and t he obl i gat i on t o cont r i but e $900, 000 i n up-

f r ont  equi t y.    

¶26 On Januar y 3,  2008,  t he c i r cui t  cour t  deni ed Town 

Bank' s second mot i on f or  summar y j udgment  and set  t he case f or  a 

j ur y t r i al .   The ci r cui t  cour t  det er mi ned t hat  genui ne i ssues of  
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mat er i al  f act  pr ecl uded summar y j udgment ,  i ncl udi ng whet her  t he 

TCA was a st and- al one agr eement  and i f  not ,  whet her  Ci t y Real  

Est at e br eached t he commi t ment  l et t er .  

¶27 Because t he ci r cui t  cour t  deni ed Town Bank' s mot i ons 

f or  summar y j udgment ,  t he case pr oceeded t o a s i x- day j ur y 

t r i al .   On May 6,  2008,  t he j ur y  r et ur ned a ver di ct  i n f avor  of  

Ci t y Real  Est at e.   The speci al  ver di ct  f or m consi st ed of  t hr ee 

quest i ons.   Fi r st ,  t he j ur y was asked i f  Town Bank and Ci t y Real  

Est at e ent er ed i nt o a cont r act  as set  f or t h i n t he commi t ment  

l et t er .   The j ur y answer ed,  " Yes. "   Second,  t he j ur y was asked 

i f  Town Bank br eached t hat  cont r act .   The j ur y answer ed,  " Yes. "   

Thi r d,  t he j ur y  was asked t o det er mi ne t he sum of  money t hat  

woul d f ai r l y  and r easonabl y compensat e Ci t y Real  Est at e f or  i t s  

damages.   The j ur y awar ded $600, 000 t o Ci t y Real  Est at e.  

¶28 On June 26,  2008,  t he c i r cui t  cour t  ent er ed j udgment  

on t he j ur y ver di ct  and or der ed Town Bank t o pay $600, 000,  pl us 

f ees and cost s,  t o Ci t y Real  Est at e.   

¶29 Town Bank appeal ed.   The cour t  of  appeal s r ever sed and 

r emanded,  i nst r uct i ng t he c i r cui t  cour t  t o ent er  j udgment  f or  

Town Bank.   Town Bank,  322 Wi s.  2d 206.   The cour t  of  appeal s 

hel d t hat  t he TCA was unambi guous and const i t ut ed t he onl y 

agr eement  under  whi ch Town Bank had l oan obl i gat i ons t o Ci t y  

Real  Est at e.   I d. ,  ¶2.   Fi r st ,  t he cour t  of  appeal s concl uded 

t hat  t he TCA' s i nt egr at i on c l ause,  whi ch nei t her  par t y 

chal l enged as ambi guous,  bar r ed t he i nt r oduct i on i nt o evi dence 

of  any pr i or  agr eement  t o var y t he t er ms of  t he TCA.   I d. ,  ¶¶11-

12.   Next ,  t he cour t  of  appeal s t ur ned t o t he commi t ment  l et t er  
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and concl uded t hat  Town Bank had no addi t i onal  l oan obl i gat i ons 

t her eunder  because Ci t y Real  Est at e f ai l ed t o meet  i t s t er ms and 

condi t i ons.   I d. ,  ¶¶14- 17.   I n par t i cul ar ,  t he cour t  of  appeal s 

f ound no evi dence t hat  Town Bank r ecei ved a mor t gage on t he 

Wi sconsi n Tower  as col l at er al ,  no evi dence t hat  a cr edi t  

agr eement  was execut ed by June 25,  2004,  i d. ,  ¶15,  and f i nal l y,  

no evi dence t hat  Ci t y Real  Est at e cont r i but ed $900, 000 i n up-

f r ont  equi t y,  i d. ,  ¶16.   As such,  t he cour t  of  appeal s deemed 

t he commi t ment  l et t er  r epudi at ed and hel d t hat  t he c i r cui t  cour t  

er r ed i n denyi ng Town Bank' s mot i on f or  summar y j udgment .   I d. ,  

¶18.  

¶30 Ci t y Real  Est at e pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed on Mar ch 9,  2010.   We now af f i r m.  

I I I .  STANDARD OF REVI EW 

¶31 Our  r evi ew of  t hi s case i mpl i cat es sever al  st andar ds 

of  r evi ew.   As a gener al  mat t er ,  we ar e r evi ewi ng t he ci r cui t  

cour t ' s  deni al  of  Town Bank' s t wo mot i ons f or  summar y j udgment .   

Whet her  t he c i r cui t  cour t  pr oper l y deni ed summar y j udgment  i s a 

quest i on of  l aw t hat  we r evi ew de novo,  appl y i ng t he wel l -

r ecogni zed st andar ds used by t he c i r cui t  cour t  and set  f or t h i n 

Wi s.  St at .  § 802. 08 ( 2007- 08) .   Tat er a v.  FMC Cor p. ,  2010 WI  90,  

¶15,  __ Wi s.  2d __,  786 N. W. 2d 810;  Raci ne Cnt y.  v.  Or acul ar  

Mi l waukee,  I nc. ,  2010 WI  25,  ¶24,  323 Wi s.  2d 682,  781 

N. W. 2d 88.   Whi l e summar y j udgment  i s consi der ed a dr ast i c  

r emedy whi ch shoul d not  be gr ant ed when mat er i al  f act s ar e i n 

di sput e,  t hi s cour t  has r ecogni zed t hat  " wi t hout  doubt  a t r i al  

cour t  can and shoul d gr ant  a mot i on f or  summar y j udgment  i n 
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t hose i nst ances wher e t he cont r ol l i ng mat er i al  f act s ar e not  i n 

di sput e and t he appl i cat i on of  t he l aw t o t hose f act s i s not  

doubt f ul . "   Mat t hew v.  Am.  Fami l y Mut .  I ns.  Co. ,  54 Wi s.  2d 336,  

339,  195 N. W. 2d 611 ( 1972) .  

¶32 I n t hi s case,  we ar e cal l ed upon t o i nt er pr et  t he TCA.   

The i nt er pr et at i on of  an unambi guous cont r act  pr esent s a 

quest i on of  l aw f or  t hi s cour t ' s  i ndependent  r evi ew.   Admanco,  

I nc.  v.  700 St ant on Dr i ve,  LLC,  2010 WI  76,  ¶15,  326 

Wi s.  2d 586,  786 N. W. 2d 759.   Conver sel y,  when a cont r act  i s  

ambi guous and consequent l y i s pr oper l y const r ued by use of  

ext r i nsi c evi dence,  t he cont r act ' s i nt er pr et at i on pr esent s a 

quest i on of  f act  f or  t he j ur y.   Mgmt .  Comput er  Ser vs. ,  I nc.  v.  

Hawki ns,  Ash,  Bapt i e & Co. ,  206 Wi s.  2d 158,  177,  557 N. W. 2d 67 

( 1996) .  

I V.  ANALYSI S 

¶33 Thi s cour t  has l ong r ecogni zed t he i mpor t ance of  

pr ot ect i ng par t i es '  f r eedom t o cont r act .   See,  e. g. ,  Sol owi cz v.  

For war d Geneva Nat ' l ,  LLC,  2010 WI  20,  ¶¶34,  41,  323 

Wi s.  2d 556,  780 N. W. 2d 111;  Whi r l pool  Cor p.  v.  Zi eber t ,  197 

Wi s.  2d 144,  148,  539 N. W. 2d 883 ( 1995) ;  Wat t s  v.  Wat t s,  137 

Wi s.  2d 506,  521,  405 N. W. 2d 303 ( 1987) ;  Kuhl  Mot or  Co.  v.  For d 

Mot or  Co. ,  270 Wi s.  488,  493,  71 N. W. 2d 420 ( 1955) .   When 

const r ui ng cont r act s t hat  wer e f r eel y ent er ed i nt o,  our  goal  i s  

" i s t o ascer t ai n t he t r ue i nt ent i ons of  t he par t i es as expr essed 

by t he cont r act ual  l anguage. "   St at e ex r el .  Jour nal / Sent i nel ,  

I nc.  v.  Pl eva,  155 Wi s.  2d 704,  711,  456 N. W. 2d 359 ( 1990) ;  see 

al so Sol owi cz,  323 Wi s.  2d 556,  ¶34.   St at ed anot her  way,  t he 
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best  i ndi cat i on of  t he par t i es '  i nt ent  i s t he l anguage of  t he 

cont r act  i t sel f ,  Levy v.  Levy,  130 Wi s.  2d 523,  535,  388 

N. W. 2d 170 ( 1986) ,  f or  t hat  i s  t he l anguage t he par t i es " saw f i t  

t o use, "  Jour nal / Sent i nel ,  155 Wi s.  2d at  711.   We const r ue t he 

cont r act  l anguage accor di ng t o i t s pl ai n or  or di nar y meani ng.   

Huml  v.  Vl azny,  2006 WI  87,  ¶52,  293 Wi s.  2d 169,  716 

N. W. 2d 807.   " I f  t he cont r act  i s  unambi guous,  our  at t empt  t o 

det er mi ne t he par t i es '  i nt ent  ends wi t h t he f our  cor ner s of  t he 

cont r act ,  wi t hout  consi der at i on of  ext r i nsi c evi dence. "   I d.   

Onl y when t he cont r act  i s  ambi guous,  meani ng i t  i s  suscept i bl e 

t o mor e t han one r easonabl e i nt er pr et at i on,  may t he cour t  l ook 

beyond t he f ace of  t he cont r act  and consi der  ext r i nsi c evi dence 

t o r esol ve t he par t i es '  i nt ent .   Capi t al  I nvs. ,  I nc.  v.  

Whi t ehal l  Packi ng Co. ,  91 Wi s.  2d 178,  190,  280 N. W. 2d 254 

( 1979) .  

¶34 I n t hi s case,  Ci t y Real  Est at e ar gues t hat  t he TCA i s 

ambi guous,  and as such,  t he c i r cui t  cour t  pr oper l y deni ed 

summar y j udgment  and di r ect ed t he case t o t r i al .   I n par t i cul ar ,  

accor di ng t o Ci t y Real  Est at e,  i t  i s  not  c l ear  whet her  t he 

par t i es i nt ended t he TCA t o be t he f i nal  expr essi on of  onl y t he 

$2, 500, 000 acqui s i t i on f i nanci ng wi t h whi ch t he TCA deal t  ( and 

t he f i r st  of  t wo f i nanci ng phases) ,  or  whet her  t he par t i es 

i nt ended t he TCA t o be t he f i nal  expr essi on of  t he par t i es '  

f i nanci ng agr eement  al t oget her .   As evi dence of  t he f or mer ,  Ci t y 

Real  Est at e poi nt s t o t he commi t ment  l et t er  and var i ous cr edi t  

memor anda pr epar ed by Town Bank,  al l  of  whi ch r ef er ence a t wo-

phase f i nanci ng ar r angement .    
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¶35 I n r esponse,  Town Bank ar gues t hat  t he TCA i s an 

unambi guous st and- al one agr eement  wi t h whi ch i t  f ul l y  compl i ed 

when i t  f unded $2, 500, 000 t o Ci t y Real  Est at e.   Town Bank r el i es 

on sect i on 14 of  t he TCA,  cont endi ng t hat  i t  const i t ut es an 

unambi guous mer ger  c l ause whi ch shoul d have pr ecl uded Ci t y Real  

Est at e f r om i nt r oduci ng evi dence of  any pr i or  under st andi ngs or  

agr eement s t hat  may have exi st ed bet ween t he par t i es,  i ncl udi ng 

t he commi t ment  l et t er .  

¶36 The par t i es '  ar gument s i mpl i cat e t he par ol  evi dence 

r ul e.   Despi t e i t s name,  t he par ol  evi dence r ul e i s not  a r ul e 

of  evi dence;  i t  i s  a r ul e of  subst ant i ve cont r act  l aw.   

Dai r y l and Equi p.  Leasi ng,  I nc.  v.  Bohen,  94 Wi s.  2d 600,  607,  

288 N. W. 2d 852 ( 1980) ;  Fed.  Deposi t  I ns.  Cor p.  v.  Fi r st  Mor t g.  

I nvest or s,  76 Wi s.  2d 151,  156,  250 N. W. 2d 362 ( 1977) ;  Conr ad 

Mi l waukee Cor p.  v.  Wasi l ewski ,  30 Wi s.  2d 481,  488,  141 

N. W. 2d 240 ( 1966) ;  6 Ar t hur  Li nt on Cor bi n,  Cor bi n on Cont r act s  

§ 573,  at  72- 73 ( i nt er i m ed.  2002) .   Thi s cour t  has st at ed t he 

par ol  evi dence r ul e as f ol l ows:   

When t he par t i es t o a cont r act  embody t hei r  
agr eement  i n wr i t i ng and i nt end t he wr i t i ng t o be t he 
f i nal  expr essi on of  t hei r  agr eement ,  t he t er ms of  t he 
wr i t i ng may not  be var i ed or  cont r adi ct ed by evi dence 
of  any pr i or  wr i t t en or  or al  agr eement  i n t he absence 
of  f r aud,  dur ess,  or  mut ual  mi st ake.    

Dai r y l and Equi p.  Leasi ng,  94 Wi s.  2d at  607 ( quot i ng Fed.  

Deposi t  I ns.  Cor p. ,  76 Wi s.  2d at  156) .   Despi t e t he r ul e' s 

compl exi t y and cr i t i c i sms,  see,  e. g. ,  Fed.  Deposi t  I ns.  Cor p. ,  

76 Wi s.  2d at  156,  i t s pur pose r emai ns sound:  t o pr omot e t he 

i nt egr i t y,  r el i abi l i t y ,  and pr edi ct abi l i t y  of  wr i t t en cont r act s 
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and t o r educe t he t hr eat  of  j ur i es bei ng mi sl ed or  conf used by 

st at ement s or  negot i at i ons t hat  may have t aken pl ace bef or e a 

cont r act  was ent er ed i nt o.    

¶37 As our  def i ni t i on makes appar ent ,  " [ t ] he r eal  quest i on 

when a par t y i nvokes t he par ol  evi dence r ul e"  i s whet her  t he 

par t i es i nt ended t he wr i t t en cont r act  t o be t he f i nal  and 

compl et e expr ess i on of  t hei r  agr eement .   I d.  at  157.   A cont r act  

t hat  r epr esent s  t he f i nal  and compl et e expr essi on of  t he 

par t i es '  agr eement  i s consi der ed f ul l y " i nt egr at ed. "   I f  t he 

cont r act  i s  i nt egr at ed,  absent  t he exi st ence of  f r aud,  dur ess,  

or  mut ual  mi st ake,  t he cour t  const r ui ng t he cont r act  may not  

consi der  evi dence of  any pr i or  or  cont empor aneous or al  or  

wr i t t en agr eement  bet ween t he par t i es. 3  I f  t he cont r act  i s  not  

i nt egr at ed,  t hen t he par ol  evi dence r ul e i s i nappl i cabl e.  

¶38 Rel evant  t o t hi s case,  t he par ol  evi dence r ul e does 

not  pr ecl ude t he cour t  f r om consi der i ng evi dence of  any pr i or  or  

cont empor aneous under st andi ngs or  agr eement s bet ween t he par t i es 

f or  t he pur pose of  det er mi ni ng whet her  t he par t i es i nt ended t he 

cont r act  t o be i nt egr at ed.   Our  cour t s of t en r ef er  t o t hi s r ul e 

                                                 
3 We r ecogni ze a l i mi t ed except i on t o t he par ol  evi dence 

r ul e f or  cont empor aneous or  pr i or  agr eement s t hat  suppl ement ,  
but  do not  conf l i c t  wi t h,  t he cont r act .   See Dai r y l and Equi p.  
Leasi ng,  I nc.  v.  Bohen,  94 Wi s.  2d 600,  607- 08,  288 N. W. 2d 852 
( 1980) .   I n such cases,  t he cont r act  i s  consi der ed " par t i al l y  
i nt egr at ed. "   I d.  at  607.   I f  t he cont r act  i s  shown t o be onl y a 
par t i al  i nt egr at i on of  t he par t i es '  over al l  agr eement ,  t he cour t  
may pr oper l y consi der  par ol  evi dence t o est abl i sh t he par t i es '  
f ul l  agr eement ,  so l ong as t he par ol  evi dence does not  conf l i c t  
wi t h t he par t  of  t he cont r act  t hat  has been i nt egr at ed.   I d.  at  
607- 08.  
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by st at i ng t hat  " ' [ p] ar ol  evi dence i s al ways admi ssi bl e wi t h 

r espect  t o t he i ssue of  i nt egr at i on. ' "   See,  e. g. ,  Dai r y l and 

Equi p.  Leasi ng,  94 Wi s.  2d at  608 ( quot i ng Fed.  Deposi t  I ns.  

Cor p. ,  76 Wi s.  2d at  158) .   However ,  t o be pr eci se,  such 

evi dence i s not  " par ol  evi dence"  at  al l . 4  Rat her ,  we ar e mer el y  

i nvoki ng an al r eady r ecogni zed and wel l - def i ned r ul e of  cont r act  

l aw:  when a cont r act  i s  ambi guous,  a cour t  may consi der  

ext r i nsi c evi dence t o r esol ve t he par t i es '  i nt ent .   See St evens 

Const r .  Cor p.  v.  Car ol i na Cor p. ,  63 Wi s.  2d 342,  354,  217 

N. W. 2d 291 ( 1974)  ( " Whi l e ' par ol  evi dence' ——t he ci r cumst ances 

sur r oundi ng t he execut i on of  t he cont r act  and t he pr act i cal  

const r uct i on of  t he par t i es——may not  be i nt r oduced t o var y t he 

t er ms of  a wr i t t en cont r act ,  i t  may be i nt r oduced t o expl ai n 

ambi guous t er ms of  t he wr i t t en i nst r ument . " ) ;  Chmi l l  v.  Fr i endl y  

For d- Mer cur y of  Janesvi l l e,  I nc. ,  154 Wi s.  2d 407,  416,  453 

                                                 
4 See 6 Ar t hur  Li nt on Cor bi n,  Cor bi n on Cont r act s § 573,  at  

73- 75 ( i nt er i m ed.  2002) :  

The use of  such a name f or  t hi s [ par ol  evi dence]  r ul e 
has had unf or t unat e consequences,  pr i nci pal l y by 
di st r act i ng t he at t ent i on f r om t he r eal  i ssues t hat  
ar e i nvol ved.   These i ssues may be any one or  mor e of  
t he f ol l owi ng:  ( 1)  Have t he par t i es made a cont r act ? 
( 2)  I s t hat  cont r act  voi d or  voi dabl e because of  
i l l egal i t y,  f r aud,  mi st ake,  or  any ot her  r eason? ( 3)  
Di d t he par t i es assent  t o a par t i cul ar  wr i t i ng as t he 
compl et e and accur at e ' i nt egr at i on'  of  t hat  cont r act ?  

I n det er mi ni ng t hese i ssues,  or  any one of  t hem,  
t her e i s no ' par ol  evi dence r ul e'  t o be appl i ed.   On 
t hese i ssues,  no r el evant  evi dence,  whet her  par ol  or  
ot her wi se,  i s excl uded.  

( Foot not es omi t t ed. )  
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N. W. 2d 197 ( Ct .  App.  1990)  ( " A cour t  may l ook t o ext r i nsi c 

evi dence t o det er mi ne whet her  a document  was i nt ended t o 

i ncor por at e t he ent i r e under st andi ng bet ween t he par t i es t o 

i t  .  .  .  . " ) .   I f  and once i t  i s  det er mi ned t hat  t he par t i es 

i nt ended t he cont r act  t o be i nt egr at ed,  onl y t hen does t he par ol  

evi dence r ul e go i nt o ef f ect .   See Dai r y l and Equi p.  Leasi ng,  94 

Wi s.  2d at  607 ( " ' [ E] ven i f ,  wi t hout  obj ect i on,  par ol  evi dence 

of  t he i nt ent i on of  t he par t i es t o a wr i t t en cont r act ,  whi ch 

conf l i c t s wi t h t he expr ess pr ovi s i ons of  such cont r act ,  get s  

i nt o t he r ecor d,  t he cour t  must  di sr egar d i t . "  ( quot i ng Mor n v.  

Schal k,  14 Wi s.  2d 307,  315,  111 N. W. 2d 80 ( 1961) ) ) .  

¶39 However ,  as Town Bank accur at el y poi nt s out ,  when t he 

cont r act  cont ai ns an unambi guous mer ger  or  i nt egr at i on c l ause,  

t he cour t  i s  bar r ed f r om consi der i ng evi dence of  any pr i or  or  

cont empor aneous under st andi ngs or  agr eement s bet ween t he 

par t i es,  even as t o t he i ssue of  i nt egr at i on.   See Dai r y l and 

Equi p.  Leasi ng,  94 Wi s.  2d at  608;  Mat t hew,  54 Wi s.  2d at  341-

42.   Agai n,  t hi s  pr i nci pl e st ems f r om basi c cont r act  l aw:  i f  t he 

cont r act  i s  unambi guous,  t he cour t ' s  at t empt  t o det er mi ne t he 

par t i es '  i nt ent  ends wi t h t he l anguage of  t he cont r act ,  wi t hout  

r esor t  t o ext r i nsi c evi dence.   See Huml ,  293 Wi s.  2d 169,  ¶52.   

I n Dai r y l and Equi pment  Leasi ng,  t hi s cour t  def i ned a mer ger  

c l ause as a " wr i t t en pr ovi s i on whi ch expr essl y negat i ves 

col l at er al  or  ant ecedent  under st andi ngs. "   94 Wi s.  2d at  608.   

Thus,  by def i ni t i on,  an unambi guous mer ger  or  i nt egr at i on c l ause 

demonst r at es t hat  t he par t i es i nt ended t he cont r act  t o be a 

f i nal  and compl et e expr essi on of  t hei r  agr eement .   See i d. ;  
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Mat t hew,  54 Wi s.  2d at  341- 42.   The cont r act  i s  t her ef or e f ul l y  

i nt egr at ed,  and t he par ol  evi dence r ul e goes i nt o ef f ect .  

¶40 We now t ur n t o t he f act s of  t hi s case.   We concl ude 

t hat  t he TCA i s an unambi guous,  f ul l y  i nt egr at ed agr eement  wi t h 

whi ch Town Bank f ul l y compl i ed.   Accor di ngl y,  Town Bank shoul d 

have been gr ant ed summar y j udgment ,  and t he case shoul d not  have 

pr oceeded t o a j ur y t r i al .  

¶41 We agr ee wi t h Town Bank t hat  sect i on 14 of  t he TCA 

const i t ut es an unambi guous mer ger  c l ause whi ch shoul d have 

pr ecl uded Ci t y Real  Est at e f r om i nt r oduci ng any evi dence of  

pr i or  under st andi ngs or  agr eement s t hat  may have exi st ed bet ween 

t he par t i es,  i ncl udi ng t he commi t ment  l et t er .  

¶42 Sect i on 14 pr ovi des:   

Thi s Agr eement ,  i ncl udi ng t he Exhi bi t s at t ached or  
r ef er r i ng t o i t ,  t he Not e and t he Secur i t y Document s,  
ar e i nt ended by Cust omer  and Lender  as a f i nal  
expr essi on of  t hei r  agr eement  and as a compl et e and 
excl usi ve st at ement  of  i t s  t er ms,  t her e bei ng no 
condi t i ons t o t he f ul l  ef f ect i veness of  t hei r  
agr eement  except  as set  f or t h i n t hi s Agr eement ,  t he 
Not e and t he Secur i t y Document s.  

¶43 We concl ude t hat  sect i on 14 unambi guousl y demonst r at es 

t he par t i es '  i nt ent  t o excl ude addi t i onal  under st andi ngs or  

agr eement s not  cont ai ned i n t he TCA.   See Dai r y l and Equi p.  

Leasi ng,  94 Wi s.  2d at  608.   Sect i on 14 " expr essl y negat i ves 

col l at er al  or  ant ecedent  under st andi ngs, "  see i d. ,  by 

del i neat i ng an exhaust i ve l i s t  of  t he document s t hat  ar e 

i ncl uded i n t he par t i es '  agr eement :  " Thi s Agr eement "  ( meani ng 

t he TCA) ,  " t he Exhi bi t s"  t o t he TCA,  " t he Not e, "  and " t he 
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Secur i t y Document s. "   Pur suant  t o t he pl ai n l anguage of  sect i on 

14,  Town Bank and Ci t y Real  Est at e i nt ended t hat  l i s t  of  

document s t o compr i se t he " f i nal  expr essi on of  t hei r  agr eement "  

and t he " compl et e and excl usi ve st at ement  of  i t s  t er ms. "   Hence,  

t he par t i es i nt ended t o excl ude f r om t hei r  f i nal  agr eement  any 

under st andi ng or  agr eement  not  cont ai ned wi t hi n t he TCA,  t he 

exhi bi t s,  t he Busi ness Not e,  and t he secur i t y document s.  

¶44 Si gni f i cant l y,  t he l anguage of  sect i on 14 exhi bi t s 

di f f er ent  capi t al i zat i on t o denot e " t hi s Agr eement , "  meani ng t he 

TCA i t sel f ,  and " t hei r  agr eement , "  meani ng t he par t i es '  

agr eement  al t oget her .   ( Emphasi s  added. )   When r ef er r i ng t o t he 

par t i es '  " f i nal  expr essi on of  t hei r  agr eement  and [ ]  a compl et e 

and excl usi ve s t at ement  of  i t s  t er ms, "  t he par t i es car ef ul l y 

ut i l i zed a l ower case " a"  so as not  t o conf use t hei r  over al l  

agr eement  wi t h t he TCA i t sel f .   ( Emphasi s added. )   We t her ef or e 

di sagr ee wi t h Ci t y Real  Est at e t hat  i t  i s  not  c l ear  whet her  t he 

par t i es i nt ended t he TCA t o be t he f i nal  expr essi on of  onl y t he 

TCA i t sel f ,  or  whet her  t he par t i es i nt ended t he TCA t o be t he 

f i nal  expr essi on of  t he par t i es '  f i nanci ng agr eement  al t oget her .    

¶45 Nei t her  t he TCA,  nor  t he exhi bi t s t o t he TCA,  nor  t he 

Busi ness Not e,  nor  t he secur i t y document s ment i on t he commi t ment  

l et t er  or  r ef er ence f i nanci ng i n t wo phases.   To t he cont r ar y,  

t he Busi ness Not e pr ovi des f or  a s i ngl e sum of  $2, 500, 000,  t he 

ver y amount  t hat  Town Bank l oaned t o Ci t y Real  Est at e on Jul y 

15,  2004.   I f  Ci t y Real  Est at e want ed t he t er ms of  t he 

commi t ment  l et t er ,  or  a second phase of  f i nanci ng,  t o be 

i ncl uded i n t he TCA,  Ci t y Real  Est at e was f r ee t o so negot i at e.  
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¶46 Ci t i ng our  deci s i on i n Dai r y l and Equi pment  Leasi ng,  

Ci t y Real  Est at e ar gues t hat  i n or der  f or  t he TCA t o have 

unambi guousl y excl uded t he t er ms of  t he commi t ment  l et t er ,  t he 

TCA had t o " expr essl y negat i ve[ ] "  t he commi t ment  l et t er  or  t he 

t wo- phase nat ur e of  t he f i nanci ng.   See 94 Wi s.  2d at  608.   Ci t y  

Real  Est at e' s i nt er pr et at i on of  our  case l aw necessar i l y  i mpl i es 

t hat  her ei naf t er ,  l ender s——or  al l  cont r act  dr af t er s,  f or  t hat  

mat t er ——woul d be obl i gat ed t o expr essl y i dent i f y and excl ude i n 

t hei r  cont r act s any pr i or  or al  or  wr i t t en communi cat i on bet ween 

t he par t i es t hat  may r i se t o t he l evel  of  an agr eement ,  l est  

r i sk i t s i ncl usi on wi t hi n t he cont r act .   We r ef use t o i mpose 

such an unnecessar y and cumber some bur den on cont r act  dr af t er s.  

¶47 We f ur t her  r ej ect  Ci t y Real  Est at e' s ar gument s t hat  

t he TCA i s ot her wi se ambi guous.   Fi r st ,  Ci t y Real  Est at e ar gues 

t hat  an ambi gui t y ar i ses out  of  t he f act  t hat  t he par t i es 

checked t he box f or  " Mul t i pl e Not es;  Mul t i pl e Advances. "   The 

ar gument  i s di f f i cul t  t o f ol l ow.   Accor di ng t o Ci t y Real  Est at e,  

t he checki ng of  t hat  box cr eat ed an obl i gat i on f or  mul t i pl e 

not es.   Because t he sect i on on " Mul t i pl e Not es;  Mul t i pl e 

Advances"  al so st at es t hat  t he TCA " does not  const i t ut e a 

commi t ment  by Lender  t o make such ext ensi ons of  cr edi t , "  Ci t y 

Real  Est at e cont ends t hat  t he TCA i mpl i es t hat  some ot her  

document  cr eat ed t he obl i gat i on f or  mul t i pl e not es.   Ther ef or e,  

Ci t y Real  Est at e ar gues,  a genui ne i ssue of  mat er i al  f act  

exi st ed as t o whet her  t he commi t ment  l et t er  cr eat ed t he 

obl i gat i on f or  mul t i pl e not es.  
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¶48 We di sagr ee.   The sect i on on " Mul t i pl e Not es;  Mul t i pl e 

Advances"  i s c l ear .   I t  pl ai nl y r ecogni zes t hat  Town Bank may 

make addi t i onal  ext ensi ons of  cr edi t  t o Ci t y Real  Est at e " f r om 

t i me t o t i me, "  and i f  such l oans occur ,  t he par t i es " agr ee t hat  

sect i ons 4 t hr ough 19 of  [ t he TCA]  shal l  appl y t o each such 

ext ensi on of  cr edi t . "   Si gni f i cant l y,  t he pr ovi s i on t hen 

expr essl y st at es t hat  t he TCA " does not  const i t ut e a commi t ment  

by [ Town Bank]  t o make such ext ensi ons of  cr edi t  t o [ Ci t y Real  

Est at e] . "   Hence,  whi l e Town Bank has t he opt i on,  t he TCA does 

not  obl i gat e Town Bank t o make any addi t i onal  ext ensi ons of  

cr edi t  t o Ci t y Real  Est at e.  

¶49 Second,  r el y i ng on St evens Const r uct i on Cor p. ,  Ci t y 

Real  Est at e ar gues t hat  t he TCA i s l at ent l y ambi guous,  and 

t her ef or e,  t he c i r cui t  cour t  pr oper l y consi der ed par ol  evi dence 

t o c l ar i f y t he ambi gui t y.   See 63 Wi s.  2d at  354- 55.   A 

cont r act ,  t hough cl ear  on i t s f ace,  may be consi der ed l at ent l y 

ambi guous i f  i t s  appl i cat i on pr oduces absur d or  unr easonabl e 

r esul t s t hat  t he par t i es coul d not  have i nt ended.   See i d.  at  

354.   Ci t y Real  Est at e cont ends t hat  t he TCA i s l at ent l y 

ambi guous when appl i ed t o t he cont ext  of  t he Wi sconsi n Tower  

pr oj ect .   Accor di ng t o Ci t y Real  Est at e,  whi l e an " uni nf or med 

obser ver "  coul d v i ew t he TCA as a f i nal  expr essi on of  t he 

par t i es '  uni ver sal  agr eement ,  a l at ent  ambi gui t y  ar i ses " as soon 

as t he obser ver  l ear ns t hat  t he par t i es had i n pl ace a 

[ c] ommi t ment  [ l et t er ]  pr ovi di ng f or  t wo phases of  f i nanci ng 

necessar y f or  t he pr oj ect ,  and t hat  t he TCA onl y pr ovi des f or  

one of  t hose phases .  .  .  . "  
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¶50 Ci t y Real  Est at e' s ar gument  i gnor es t he pr esence of  

t he TCA' s unambi guous mer ger  c l ause.   As pr evi ousl y expl ai ned,  

because sect i on 14 of  t he TCA const i t ut es an unambi guous mer ger  

c l ause,  t he cour t  i s  pr ecl uded f r om consi der i ng any pr i or  

under st andi ng or  agr eement  t hat  may have exi st ed bet ween Town 

Bank and Ci t y Real  Est at e,  i ncl udi ng t he commi t ment  l et t er .   

Thus,  by i t s ver y nat ur e,  t he unambi guous mer ger  c l ause bar s t he 

cour t  f r om consi der i ng t he TCA wi t hi n t he cont ext  of  t he 

commi t ment  l et t er .  

¶51 Because we concl ude t hat  t he TCA const i t ut es an 

unambi guous,  f ul l y  i nt egr at ed agr eement ,  our  at t empt  t o 

det er mi ne t he par t i es '  i nt ent  ends wi t h t he f our  cor ner s of  t he 

TCA,  wi t hout  r esor t  t o ext r i ns i c evi dence.   See Huml ,  293 

Wi s.  2d 169,  ¶52.   Such ext r i nsi c evi dence i ncl udes,  but  i s not  

l i mi t ed t o,  t he commi t ment  l et t er  and var i ous cr edi t  memor anda 

pr epar ed by Town Bank t hat  r ef er enced a t wo- phase f i nanci ng 

ar r angement .   Pur suant  t o t he TCA,  Town Bank was obl i gat ed t o 

l oan $2, 500, 000 t o Ci t y Real  Est at e.   Town Bank f ul l y compl i ed.   

Ther ef or e,  Town Bank shoul d have been gr ant ed summar y j udgment ,  

and t he case shoul d not  have pr oceeded t o a j ur y t r i al .   

¶52 Even assumi ng,  wi t hout  deci di ng,  t hat  t he commi t ment  

l et t er  const i t ut es a separ at e and enf or ceabl e cont r act  f or  
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f i nanci ng, 5 Town Bank was wi t hi n i t s r i ght s t o t er mi nat e t he 

agr eement  and t her ef or e was st i l l  ent i t l ed t o summar y j udgment .   

I t  i s  undi sput ed t hat  Ci t y Real  Est at e di d not  f ul f i l l  at  l east  

t wo of  t he condi t i ons set  f or t h i n t he commi t ment  l et t er :  t he 

r equi r ement  t hat  a cr edi t  agr eement  be execut ed by June 25,  

2004,  and t he obl i gat i on t o cont r i but e $900, 000 i n up- f r ont  

equi t y.  

¶53 Fi r st ,  i t  i s  undi sput ed t hat  a cr edi t  agr eement  

bet ween Town Bank and Ci t y Real  Est at e was not  execut ed by June 

25,  2004,  as r equi r ed by t he commi t ment  l et t er .   The commi t ment  

l et t er  expr essl y pr ovi des t hat  " [ t ] hi s commi t ment  may be 

t er mi nat ed at  t he sol e opt i on of  Town Bank i f  t he cr edi t  

agr eement  i s not  execut ed by June 25,  2004. "   Ther e i s no 

quest i on t hat  t he TCA,  t he onl y cr edi t  agr eement  bet ween Town 

Bank and Ci t y Real  Est at e,  was not  execut ed unt i l  Jul y 15,  2004.   

Because t he cr edi t  agr eement  was not  t i mel y execut ed,  Town Bank 

was wel l  wi t hi n i t s r i ght s t o t er mi nat e t he commi t ment  l et t er .  

¶54 Second,  i t  i s  undi sput ed t hat  Ci t y Real  Est at e di d not  

f ul f i l l  i t s  obl i gat i on t o cont r i but e $900, 000 i n up- f r ont  

                                                 
5 Deci di ng t hat  t he commi t ment  l et t er  const i t ut es an 

enf or ceabl e cont r act  coul d r esul t  i n unf or eseen consequences.   
Assumi ng t hat  t he commi t ment  l et t er  const i t ut es an enf or ceabl e 
cont r act ,  t he cont r act  bi nds and i s enf or ceabl e agai nst  bot h 
par t i es:  t he l ender  and t he bor r ower .   See Levi n v.  Per ki ns,  12 
Wi s.  2d 398,  403,  107 N. W. 2d 492 ( 1961) .   Suppose t hat  af t er  a 
commi t ment  l et t er  has been execut ed,  t he bor r ower  secur es a 
bet t er  f i nanci ng ar r angement  wi t h a di f f er ent  l ender .   I f  t he 
commi t ment  l et t er  const i t ut es an enf or ceabl e cont r act ,  t he 
or i gi nal  l ender  coul d enf or ce t he commi t ment  l et t er  agai nst  t he 
bor r ower  and seek damages f or ,  i nt er  al i a,  l ost  i nt er est .  
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equi t y.   The commi t ment  l et t er  pr ovi des t hat  t he " [ c] l osi ng of  

[ t he]  l oan i s cont i ngent  upon but  not  l i mi t ed t o t he f ol l owi ng:  

 .  .  .  B.  Bor r ower  agr ees t o cont r i but e $900, 000 i n up f r ont  

equi t y capi t al  pr i or  t o c l osi ng. "   Ci t y Real  Est at e does not  

di sput e t hat  i t  never  i nf used $900, 000 of  equi t y i nt o t he 

Wi sconsi n Tower  pr oj ect .   I nst ead,  Ci t y Real  Est at e compl ai ns 

t hat  Town Bank never  demanded t he money:  " [ Ci t y Real  Est at e]  

w[ as]  r eady,  wi l l i ng,  and abl e t o [ sat i sf y t he up- f r ont  equi t y 

condi t i on]  upon demand once t he pr oj ect  pr ogr essed t o t he poi nt  

of  r equi r i ng dr aws upon t he Phase I I  const r uct i on f i nanci ng t o 

bui l d pr e- sol d condomi ni ums. "   Ci t y Real  Est at e' s def ense f al l s 

shor t  i n t wo r espect s.   Fi r st ,  Town Bank di d not  have t o demand 

t he $900, 000 f r om Ci t y Real  Est at e;  t he cont i ngency out l i ned i n 

t he commi t ment  l et t er  f unct i oned as t he demand.   Second,  t he 

commi t ment  l et t er  r equi r ed Ci t y Real  Est at e t o cont r i but e 

$900, 000 i n equi t y " pr i or  t o c l osi ng, "  wel l  bef or e t he pr oj ect  

pr ogr essed t o t he const r uct i on phase.  

¶55 Because i t  i s  undi sput ed t hat  Ci t y Real  Est at e f ai l ed 

t o compl y wi t h at  l east  t wo of  t he condi t i ons set  f or t h i n t he 

commi t ment  l et t er ,  Town Bank was under  no obl i gat i on t o pr ovi de 

f i nanci ng t her eunder .   

V.  CONCLUSI ON 

¶56 We concl ude t hat  t he TCA i s an unambi guous,  f ul l y  

i nt egr at ed agr eement  wi t h whi ch Town Bank f ul l y compl i ed.   

Accor di ngl y,  Town Bank shoul d have been gr ant ed summar y 

j udgment ,  and t he case shoul d not  have pr oceeded t o a j ur y 

t r i al .   We agr ee wi t h Town Bank t hat  t he TCA cont ai ns an 
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unambi guous mer ger  c l ause whi ch pr ecl uded Ci t y Real  Est at e f r om 

i nt r oduci ng any evi dence of  pr i or  under st andi ngs or  agr eement s 

t hat  may have exi st ed bet ween t he par t i es,  i ncl udi ng t he 

commi t ment  l et t er .   Even assumi ng,  wi t hout  deci di ng,  t hat  t he 

commi t ment  l et t er  const i t ut es a separ at e and enf or ceabl e 

cont r act  f or  f i nanci ng,  we concl ude t hat  Town Bank was wi t hi n 

i t s r i ght s t o t er mi nat e t he agr eement .   I t  i s  undi sput ed t hat  

Ci t y Real  Est at e di d not  f ul f i l l  at  l east  t wo of  t he condi t i ons 

set  f or t h i n t he commi t ment  l et t er .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶57 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he Wi sconsi n Banker s Associ at i on and t he cour t  of  appeal s t hat  

" t hi s case does not  i nvol ve one agr eement  super sedi ng anot her .   

I t  i nvol ves t wo separ at e,  i ndependent  agr eement s t hat  do not  i n 

any way i nvol ve each ot her . "    

¶58 I  al so agr ee wi t h t he Wi sconsi n Banker s Associ at i on 

and t he cour t  of  appeal s t hat  " t he TCA i s a st and- al one 

agr eement  .  .  .  [ t hat ]  must  be i nt er pr et ed on i t s t er ms wi t h 

r espect  t o t he [ $2. 5 mi l l i on l oan] ,  and t he Commi t ment  must  be 

i nt er pr et ed separ at el y on i t s t er ms wi t h r espect  t o t he pr oposed 

f i nanci ng addr essed i n t he Commi t ment . "   

¶59 The maj or i t y,  however ,  di sagr ees.   Rat her  t han 

t r eat i ng t he TCA and t he Commi t ment  as t wo separ at e cont r act s 

whi ch must  be i nt er pr et ed i ndependent l y,  i t  i nt er pr et s t he TCA 

as t he f i nal  agr eement  wi t h an i nt egr at i on c l ause t hat  r epl aces 

t he separ at e Commi t ment  agr eement .   I n f act ,  t he maj or i t y war ns 

t hat  t r eat i ng t he t wo agr eement s as separ at e coul d have 

" unf or eseen consequences. "   Maj or i t y op. ,  ¶52 n. 5.   

¶60 I n t hi s r egar d,  I  concl ude t hat  t he anal ysi s of  t he 

Wi sconsi n Banker s Associ at i on and t he cour t  of  appeal s i s mor e 

per suasi ve and shoul d be cont r ol l i ng.   I t  i s ,  I  f ear ,  t he 

appr oach of  t he maj or i t y t hat  has t he pot ent i al  t o y i el d 

" unf or eseen consequences"  f or  t he day- t o- day pr act i ces of  t he 

banki ng i ndust r y.   Because t he maj or i t y ' s anal ysi s i nt r oduces 

uncer t ai nt y i n t he l endi ng pr ocess and cr eat es uncer t ai nt y i n 

wel l - est abl i shed l aw,  I  r espect f ul l y di ssent .      

I  
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¶61 The maj or i t y accur at el y set s f or t h t he quest i on bef or e 

t he cour t :  whet her  Town Bank has a obl i gat i on t o l end $6. 5 

mi l l i on i n Phase I I  f i nanci ng under  t he t er ms of  t he Commi t ment .   

See maj or i t y op. ,  ¶¶21- 22. 1  I n answer i ng t hi s quest i on,  however ,  

t he maj or i t y does not  f ocus on t he t er ms of  t he Commi t ment .   

Rat her ,  i t s  f ocus shi f t s t o t he t er ms of  t he Ter m Cr edi t  

Agr eement  ( TCA) ,  and speci f i cal l y,  t o t he TCA' s " Ent i r e 

Agr eement "  c l ause.   See i d. ,  ¶40 ( " [ T] he TCA i s an unambi guous,  

f ul l y  i nt egr at ed agr eement  wi t h whi ch Town Bank f ul l y 

compl i ed. " ) .    

¶62 The maj or i t y concl udes t hat  t he TCA' s " Ent i r e 

Agr eement "  c l ause evi nces t he par t i es '  i nt ent  t o " excl ude f r om 

t hei r  f i nal  agr eement  any under st andi ng or  agr eement  not  

cont ai ned wi t hi n t he TCA,  t he exhi bi t s,  t he Busi ness Not e,  and 

t he secur i t y document s. "   I d. ,  ¶43.   I t  det er mi nes t hat  whenever  

a cont r act  " cont ai ns an unambi guous mer ger  or  i nt egr at i on 

c l ause,  t he cour t  i s  bar r ed f r om consi der i ng evi dence of  any 

pr i or  or  cont empor aneous under st andi ngs or  agr eement s bet ween 

t he par t i es,  even as t o t he i ssue of  i nt egr at i on. "   I d. ,  ¶39.  

¶63 Thus,  al t hough Ci t y Real  Est at e seeks t o enf or ce t he 

Commi t ment ,  t he maj or i t y det er mi nes t hat  t he Commi t ment  may not  

be consi der ed by a cour t  due t o t he t er ms of  t he TCA.   The 

i mpl i cat i on of  t hi s anal ysi s i s t hat  any wr i t t en cont r act  wi t h 

                                                 
1 The maj or i t y expl ai ns t hat  Town Bank sought  " a decl ar at or y 

j udgment  t hat  Ci t y Real  Est at e f ai l ed t o sat i sf y i t s obl i gat i ons 
under  t he commi t ment  l et t er "  and t hat  " Ci t y Real  Est at e 
count er cl ai med f or  damages ar i s i ng out  of  Town Bank' s al l eged 
br each of  t he commi t ment  l et t er . "   Maj or i t y op. ,  ¶¶21- 22.    
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an unambi guous i nt egr at i on c l ause necessar i l y  super sedes al l  

exi st i ng agr eement s bet ween t he par t i es,  unl ess t he i nt egr at i on 

c l ause speci f i cal l y r ef er ences an exi st i ng agr eement .   Under  t he 

maj or i t y ' s anal ysi s,  t he TCA and t he Commi t ment  ar e i nt er t wi ned—

—t he par t i es do not  have any obl i gat i ons under  t he Commi t ment  

because t he Commi t ment  was super seded by t he TCA,  as evi nced by 

t he TCA' s i nt egr at i on c l ause.    

I I  

¶64 The maj or i t y ' s concl usi on t hat  an unambi guous 

i nt egr at i on c l ause r epl aces any exi st i ng agr eement  not  

speci f i cal l y r ef er enced i s di r ect l y cont r ar y t o t he posi t i on 

advocat ed by t he Wi sconsi n Banker s Associ at i on. 2  The Wi sconsi n 

Banker s Associ at i on cont ends t hat  " t hi s case does not  i nvol ve 

one agr eement  super sedi ng anot her , "  and t hat  t he TCA and t he 

Commi t ment  ar e " separ at e,  i ndependent  agr eement s t hat  do not  i n 

any way i nvol ve each ot her . " 3  

¶65 The Wi sconsi n Banker s Associ at i on r epeat edl y ar gues 

t hat  t he TCA and t he Commi t ment  ar e i ndependent  agr eement s t hat  

                                                 
2 When we accept ed r evi ew of  t hi s case,  t he Wi sconsi n 

Banker s Associ at i on r equest ed per mi ssi on t o f i l e an ami cus 
br i ef .   I t  expl ai ned t hat  t he appeal  pr esent ed i ssues " of  
par t i cul ar  i nt er est  t o t he"  Wi sconsi n Banker s Associ at i on 
because " [ t ] he Ter m Cr edi t  Agr eement  ut i l i zed by t he par t i es i s 
a f or m sol d by a [ Wi sconsi n Banker s Associ at i on]  subsi di ar y t o 
l ender s i n t he st at e"  and " [ h] undr eds of  l ender s and t housands 
of  t er m cr edi t  l endi ng ar r angement s ar e ent er ed i nt o usi ng t hi s  
f or m. "   Mot i on of  Wi sconsi n Banker s Associ at i on f or  Leave t o 
Fi l e Br i ef  as Ami cus Cur i ae ¶¶2- 3.  

3 Br i ef  of  t he Wi sconsi n Banker s Associ at i on as Ami cus 
Cur i ae at  8.  
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must  be i nt er pr et ed separ at el y. 4  I t s concer n i s t hat  Ci t y Real  

Est at e at t empt s t o r ead t he t er ms of  t he Commi t ment  i nt o t he 

TCA:  " [ Our ]  onl y  concer n i s t hat  t he bor r ower  shoul d not  be abl e 

t o f i nd suppor t  f or  i t s  ar gument  t hat  Town Bank br eached i t s 

obl i gat i ons under  t he Commi t ment  by somehow r eadi ng t he t er ms of  

t he Commi t ment  i nt o t he compl et el y i ndependent  Ter m Cr edi t  

Agr eement . " 5  I t  ar gues t hat  t he ef f ect  of  t he TCA' s unambi guous 

i nt egr at i on c l ause i s t o put  bot h par t i es on not i ce " t hat  any 

ot her  agr eement  t hat  mi ght  be out  t her e,  what ever  i t  may be,  i s 

not  par t  of "  t he TCA. 6       

¶66 To t hi s end,  t he Wi sconsi n Banker s Associ at i on 

cont ends:  " The Ter m Cr edi t  Agr eement  st ands on i t s own.   The 

Commi t ment  st ands on i t s own. " 7  I t  asser t s t hat  " [ t ] he TCA must  

be i nt er pr et ed on i t s t er ms wi t h r espect  t o t he [ $2. 5 mi l l i on 

l oan] ,  and t he Commi t ment  must  be i nt er pr et ed separ at el y on i t s 

t er ms wi t h r espect  t o t he pr oposed f i nanci ng addr essed i n t he 

                                                 
4 The Wi sconsi n Banker s Associ at i on expl ai ns t hat  Town Bank 

ent er ed i nt o a separ at e TCA wi t h Ci t y Real  Est at e t o make t he 
$2. 5 mi l l i on l oan.   " Whet her  or  not  Ci t y f ul f i l l ed [ t he 
condi t i ons set  f or t h i n t he Commi t ment ]  and i s ent i t l ed t o 
damages f or  Bank' s f ai l ur e t o l end i s  a quest i on of  
i nt er pr et at i on of  t he Commi t ment . "   I d.  at  4.     

5 Mot i on of  Wi sconsi n Banker s Associ at i on f or  Leave t o Fi l e 
Br i ef  as Ami cus Cur i ae ¶5.   At  var i ous t i mes t hr oughout  t hi s 
l i t i gat i on,  Ci t y Real  Est at e appear ed t o ar gue t hat  t he TCA' s 
" mul t i pl e not es"  c l ause suppor t ed i t s cont ent i on t hat  t he 
Commi t ment  was a bi ndi ng cont r act .   The Banker s Associ at i on 
obj ect ed t o Ci t y Real  Est at e' s at t empt  t o boot st r ap i t s c l ai m 
f or  damages under  t he Commi t ment  t o t he " mul t i pl e not es"  c l ause 
i n t he TCA.    

6 I d. ,  ¶6.  

7 I d. ,  ¶5.    
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Commi t ment . " 8  Accor di ng t o t he Wi sconsi n Banker s Associ at i on,  

t he t er ms of  t he TCA ar e not  r el evant  when i nt er pr et i ng t he 

Commi t ment :  " Whet her  or  not  Ci t y f ul f i l l ed [ t he Commi t ment ' s]  

condi t i ons and i s ent i t l ed t o damages f or  t he Bank' s f ai l ur e t o 

l end i s a quest i on of  i nt er pr et at i on of  t he Commi t ment . " 9   

¶67 The maj or i t y ' s concl usi on t hat  t he cour t  i s  bar r ed 

f r om consi der i ng t he Commi t ment  due t o t he TCA' s i nt egr at i on 

c l ause i s i ncompat i bl e wi t h t he Wi sconsi n Banker s Associ at i on' s  

asser t i on t hat  t he TCA and t he Commi t ment  ar e " separ at e,  

i ndependent  agr eement s t hat  do not  i n any way i nvol ve each 

ot her . "   Thi s concl usi on i nt r oduces uncer t ai nt y i n cont r act ual  

r el at i onshi ps f ar  beyond t he cont our s of  t hi s case.    

¶68 As expl ai ned by t he Wi sconsi n Banker s Associ at i on,  t he 

s i t uat i on pr esent ed i n t hi s case i s " qui t e common t hr oughout  t he 

st at e. " 10  At  any gi ven t i me,  t her e may exi st  a number  of  

separ at e,  i ndependent  agr eement s bet ween a bor r ower  and a bank:   

Banks of t en have a var i et y of  out st andi ng l oans t o 
i ndi v i dual s and t hei r  r el at ed i nt er est s,  as wel l  as 
agr eement s f or  ot her  banki ng ser vi ces wi t h t hose 
par t i es.    A bank coul d have sever al  l oans t o a 
bor r ower ,  coul d be negot i at i ng t he r ef i nanci ng of  some 

                                                 
8 Br i ef  of  t he Wi sconsi n Banker s Associ at i on as Ami cus 

Cur i ae at  8.    

9 I d.  at  4.   When i t  f i l ed i t s mot i on f or  l eave t o f i l e an 
ami cus br i ef ,  t he Wi sconsi n Banker s Associ at i on asser t ed t hat  i t  
had " no opi ni on on whet her  or  not  t he Commi t ment  was r epudi at ed 
by t he bor r ower ' s f ai l ur e t o f ul f i l l  condi t i ons pr ecedent  t o t he 
const r uct i on l oan. "   Mot i on of  Wi sconsi n Banker s Associ at i on f or  
Leave t o Fi l e Br i ef  as Ami cus Cur i ae ¶5.    

10 Mot i on of  Wi sconsi n Banker s Associ at i on f or  Leave t o Fi l e 
Br i ef  as Ami cus Cur i ae ¶3;  see al so Br i ef  of  t he Wi sconsi n 
Banker s Associ at i on as Ami cus Cur i ae at  1.  
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of  t hose l oans,  and at  t he same t i me coul d be 
negot i at i ng di f f er ent  commi t ment s f or  upcomi ng 
pr oj ect s. 11     

¶69 The maj or i t y ' s det er mi nat i on t hat  a wr i t t en cont r act  

cont ai ni ng an unambi guous i nt egr at i on c l ause r epl aces al l  

exi st i ng agr eement s bet ween t he par t i es may yi el d undesi r abl e 

and unf or eseen consequences.   Par t i es may f i nd t hat  by s i gni ng a 

f or m agr eement ,  t hey have put  i nt o quest i on t he enf or ceabi l i t y  

of  any ot her  out st andi ng agr eement s bet ween t hem——wi t hout  havi ng 

i nt ended t o do so. 12  Bef or e dr af t i ng a new cont r act ,  must  a l oan 

                                                 
11 Br i ef  of  t he Wi sconsi n Banker s Associ at i on as Ami cus 

Cur i ae at  9.  

12 I magi ne t he f ol l owi ng hypot het i cal ,  based on t he f act s of  
t hi s case.   Town Bank and Ci t y Real  Est at e execut e a t er m cr edi t  
agr eement  ( " TCA I " )  f or  $2. 5 mi l l i on i n Phase I  f i nanci ng.   
Sever al  mont hs l at er ,  Town Bank agr ees t o go ahead wi t h Phase I I  
f i nanci ng.   Town Bank and Ci t y  Real  Est at e execut e a second t er m 
cr edi t  agr eement  ( " TCA I I " )  f or  a $6. 5 mi l l i on l oan.  

TCA I I  cont ai ns an " Ent i r e Agr eement "  c l ause whi ch pr ovi des 
as f ol l ows:   

Thi s Agr eement ,  i ncl udi ng t he Exhi bi t s at t ached or  
r ef er r i ng t o i t ,  t he Not e [ f or  $6. 5 mi l l i on]  and t he 
Secur i t y Document s,  ar e i nt ended by Cust omer  and 
Lender  as a f i nal  expr essi on of  t hei r  agr eement  and as 
a compl et e and excl usi ve st at ement  of  i t s  t er ms,  t her e 
bei ng no condi t i ons t o t he f ul l  ef f ect i veness of  t hei r  
agr eement  except  as set  f or t h i n t hi s Agr eement ,  t he 
Not e and t he Secur i t y Document s.  

TCA I I ,  t he Not e,  and t he Secur i t y Document s make no r ef er ence 
t o TCA I  or  t he t er ms of  t he $2. 5 mi l l i on Phase I  l oan.    
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of f i cer  now r evi ew al l  ot her  ex i st i ng agr eement s and enumer at e 

t hem i n t he new cont r act  t o ensur e t hat  t he new cont r act  does 

not  i nadver t ent l y super sede t hose exi st i ng agr eement s?    

¶70 The Wi sconsi n Banker s Associ at i on cal l ed Ci t y Real  

Est at e' s i nt er pr et at i on of  t he i nt egr at i on c l ause " r adi cal , "  

" absur d, "  and " i mpr act i cal "  because i t  woul d r equi r e t he par t i es 

t o " expr essl y negat i ve"  any ot her  exi st i ng agr eement s:   " Ci t y i s 

r equest i ng a r adi cal  new i nt er pr et at i on of  i nt egr at i on c l auses.   

I t  want s t hi s Cour t  t o r equi r e t he i nt egr at i on c l ause t o 

' expr essl y negat i ve'  t he Commi t ment  i n or der  t o have t he t er ms 

of  t he Commi t ment  excl uded f r om t he t er ms of  t he 

[ TCA] .  .  .  .  Thi s i s an absur d and ver y i mpr act i cal  r equest . " 13   

¶71 Yet ,  t he maj or i t y ' s concl usi on i s t he mi r r or  i mage of  

Ci t y Real  Est at e' s r equest ,  and i t  l eads t o t he same absur d and 

i mpr act i cal  r esul t .   Rat her  t han r equi r i ng dr af t er s t o 

" expr essl y negat i ve"  any exi st i ng agr eement s,  t he maj or i t y 

r equi r es dr af t er s t o " expr essl y af f i r m"  t hei r  exi st i ng 

agr eement s i f  t hey wi sh t o pr event  t hose agr eement s f r om bei ng 

super seded.       

                                                                                                                                                             
I magi ne t hat  Ci t y Real  Est at e def aul t s on i t s  obl i gat i ons 

under  TCA I ,  and Town Bank f i l es sui t  t o enf or ce i t s t er ms.   
Coul d Ci t y Real  Est at e ar gue t hat  t hat  TCA I  was no l onger  
enf or ceabl e because i t  had been super seded by TCA I I ?  Accor di ng 
t o t he maj or i t y ' s anal ysi s i n t hi s case,  such an ar gument  may be 
vi abl e——TCA I I  " cont ai ns an unambi guous [ ]  i nt egr at i on c l ause,  
[ t her ef or e]  t he cour t  i s  bar r ed f r om consi der i ng evi dence of  
[ TCA I ,  whi ch i s a]  pr i or  [ ]  agr eement [ ]  bet ween t he par t i es. "   
See maj or i t y op. ,  ¶39.    

13 Br i ef  of  t he Wi sconsi n Banker s Associ at i on as Ami cus 
Cur i ae at  7.  
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¶72 Such a r equi r ement  may cr eat e t r aps f or  t he unwar y.   

Si gni ng a cont r act  wi t h an unambi guous i nt egr at i on c l ause does 

not  necessar i l y  evi nce an i nt ent  t o super sede al l  exi st i ng 

agr eement s.   Par t i es s i gn cont r act s al l  t he t i me wi t hout  

t hi nki ng i t  necessar y t o enumer at e ( and t her eby pr eser ve)  any 

exi st i ng agr eement s bet ween t hem.    

¶73 Never t hel ess,  t hi s r equi r ement  i s dr i ven by t he 

maj or i t y ' s anal ysi s.   I t s deci s i on may " r esul t  i n compl et el y 

unnecessar y ef f or t  on t he par t  of  par t i es when dr af t i ng a 

cont r act ,  and bui l d i nt o cont r act s t he ver y ambi gui t y and 

uncer t ai nt y t he par ol  evi dence r ul e i s i nt ended t o r emove. " 14   

I I I  

¶74 The maj or i t y ' s anal ysi s i s f l awed not  onl y because i t  

i nt r oduces uncer t ai nt y i nt o t he l endi ng pr ocess,  but  al so 

because i t  cr eat es uncer t ai nt y i n what  has been t he wel l -

est abl i shed l aw.   We have r epeat edl y expl ai ned t hat  " [ p] ar ol  

evi dence i s al ways admi ssi bl e wi t h r espect  t o t he i ssue of  

i nt egr at i on[ . ] " 15  The r eason under l y i ng t hi s r ul e i s t hat  a 

cour t  cannot  det er mi ne f r om t he f our  cor ner s of  a cont r act  

whet her  t he par t i es i nt ended i t  t o be a compl et e i nt egr at i on,  a 

par t i al  i nt egr at i on,  or  no i nt egr at i on what soever .   " [ A]  wr i t i ng 

                                                 
14 I d.  at  2.  

15 Dai r y l and Equi p.  Leasi ng v.  Bohen,  94 Wi s.  2d 600,  608,  
288 N. W. 2d 852 ( 1980) ;  Fed.  Deposi t  I ns.  Cor p.  v.  Fi r st  Mor t g.  
I nvest or s,  76 Wi s.  2d 151,  158,  250 N. W. 2d 362 ( 1977) ;  Johnson 
Hi l l ' s  Pr ess v.  Nasco I ndus. ,  33 Wi s.  2d 545,  550,  148 N. W. 2d 9 
( 1967) ;  Br evi g v .  Webst er ,  88 Wi s.  2d 165,  173,  277 N. W. 2d 321 
( Ct .  App.  1979) ;  see al so Scar ne' s Chal l enge,  I nc.  v.  M. D.  Or um 
Co. ,  267 Wi s.  134,  64 N. W. 2d 836 ( 1954) .  
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cannot  of  i t sel f  pr ove i t s own compl et eness[ . ] "   Rest at ement  

( Second)  of  Cont r act s § 210 cmt .  b ( 1981) ;  see al so i d.  § 214 

cmt .  a.   

¶75 On one hand,  t he maj or i t y embr aces t hi s t i me- honor ed 

r ul e,  whi l e on t he ot her  hand i t  embr aces an opposi t e or  a 

di f f er ent  r ul e.   Unf or t unat el y,  t he maj or i t y ' s i nconsi st ency i s  

demonst r at ed not  onl y f r om par agr aph t o par agr aph,  but  al so t he 

i nconsi st ency exi st s wi t hi n t he ver y same par agr aph.  

¶76 Ci t i ng sever al  cases,  t he maj or i t y set s f or t h t he 

t i me- honor ed r ul e:  " t he par ol  evi dence r ul e does not  pr ecl ude 

t he cour t  f r om consi der i ng evi dence of  any pr i or  or  

cont empor aneous under st andi ngs or  agr eement s bet ween t he par t i es 

f or  t he pur pose of  det er mi ni ng whet her  t he par t i es i nt ended t he 

cont r act  t o be i nt egr at ed.   Our  cour t s of t en r ef er  t o t hi s r ul e 

by st at i ng t hat  ' par ol  evi dence i s al ways admi ssi bl e wi t h 

r espect  t o t he i ssue of  i nt egr at i on. ' "   Maj or i t y op. ,  ¶38 

( emphasi s added) .  

¶77 I n t he ver y same par agr aph t he maj or i t y appear s t o 

embr ace t he exact  opposi t e of  t he r ul e,  i . e. ,  t hat  par ol  

evi dence i s never  admi ssi bl e wi t h r espect  t o t he i ssue of  

i nt egr at i on.   I t  appear s t o asser t  t hat  t he r ul e comes i nt o pl ay  

onl y af t er  t he i ssue of  i nt egr at i on has al r eady been det er mi ned:  

" I f  and once i t  i s  det er mi ned t hat  t he par t i es i nt ended t he 

cont r act  t o be i nt egr at ed,  onl y  t hen does t he par ol  evi dence 

r ul e go i nt o ef f ect . "   I d.    

¶78 The f i r st  sent ence of  t he f ol l owi ng par agr aph set s 

f or t h yet  a di f f er ent  r ul e.   Rat her  t han bei ng al ways admi ssi bl e 
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on t he i ssue of  i nt egr at i on,  i t  i s  onl y somet i mes admi ssi bl e,  

i . e.  admi ssi bl e when t her e i s an i nt egr at i on c l ause t hat  i s 

ambi guous.   The maj or i t y st at es:  " [ W] hen t he cont r act  cont ai ns 

an unambi guous mer ger  or  i nt egr at i on c l ause,  t he cour t  i s  bar r ed 

f r om consi der i ng evi dence of  any pr i or  or  cont empor aneous 

under st andi ngs or  agr eement s bet ween t he par t i es,  even as t o t he 

i ssue of  i nt egr at i on. "   I d. ,  ¶39.    

¶79 So what  i s t he r ul e?  I s i t  t he t i me- honor ed r ul e t hat  

t he maj or i t y pur por t s t o embr ace——t hat  par ol  evi dence i s al ways 

admi ssi bl e wi t h r espect  t o t he i ssue of  i nt egr at i on?  I s i t  

never  admi ssi bl e on t he i ssue of  i nt egr at i on?  Or  i s i t  onl y  

somet i mes admi ssi bl e on t he i ssue of  i nt egr at i on when an 

i nt egr at i on c l ause i s ambi guous?  The maj or i t y get s t angl ed up 

i n i t s anal ysi s  because i t  conf l at es t he gener al  r ul es of  

cont r act  i nt er pr et at i on wi t h t he speci f i c  r ul e of  par ol  evi dence 

associ at ed wi t h t he i nt er pr et at i on of  an i nt egr at i on c l ause. 16   

I V 

¶80 When I  exami ne t hi s case,  I  appl y t he t i me- honor ed 

r ul e t hat  par ol  evi dence i s al ways admi ssi bl e wi t h r espect  t o 

t he i ssue of  i nt egr at i on.   Li ke t he Wi sconsi n Banker s 

Associ at i on and t he cour t  of  appeal s,  I  concl ude t hat  t he 

Commi t ment  i s a separ at e agr eement  f r om t he TCA and i t  must  be 

i nt er pr et ed accor di ng t o i t s t er ms.      

                                                 
16 For  a di scussi on of  t he danger s of  conf l at i ng pr i nci pl es 

of  cont r act  i nt er pr et at i on wi t h t he par ol  evi dence r ul e,  see 
Mar gar et  N.  Kni f f i n,  Conf l at i ng and Conf usi ng Cont r act  
I nt er pr et at i on and t he Par ol  Evi dence Rul e:  I s t he Emper or  
Wear i ng Someone El se' s Cl ot hes?,  62 Rut ger s L.  Rev 75 ( 2009-
2010) .  



No.   2008AP1845. awb 

 

11 
 

¶81 The quest i on of  whet her  Ci t y Real  Est at e r epudi at ed 

t he Commi t ment  by f ai l i ng t o sat i sf y i t s condi t i ons pr ecedent  

pr esent ed quest i ons of  f act  whi ch wer e deci ded by t he j ur y.   

Af t er  hear i ng some evi dence t hat  Ci t y Real  Est at e f ai l ed t o 

f ul f i l l  t he Commi t ment ' s condi t i ons,  t he j ur y never t hel ess 

det er mi ned t hat  under  t hese ci r cumst ances,  i t  was Town Bank t hat  

br eached t he Commi t ment .   An appel l at e cour t  wi l l  sust ai n a j ur y 

ver di ct  i f  t her e i s any cr edi bl e evi dence t o suppor t  i t .   

Hof f man v.  Wi sconsi n El ec.  Power  Co. ,  2003 WI  64,  ¶9,  262 

Wi s.  2d 264,  664 N. W. 2d 55.   Her e,  t her e i s cr edi bl e evi dence i n 

t he r ecor d t o suppor t  t he j ur y ' s ver di ct .    

¶82 Because t he maj or i t y ' s anal ysi s i s i ncompat i bl e wi t h 

and l ess per suasi ve t han t he anal ysi s advanced by t he Wi sconsi n 

Banker s Associ at i on,  because i t  may i nt r oduce uncer t ai nt y i n 

cont r act ual  r el at i onshi ps f ar  beyond t he cont our s of  t hi s case,  

and because i t  cr eat es uncer t ai nt y i n what  has been t he wel l -

est abl i shed l aw,  I  r espect f ul l y di ssent .            

¶83 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .     
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